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I. INTRODUCTION 

St. Paul insured the LCS condominiums only for collapse that 

occurred during St. Paul's policy periods. LCS did not make a claim 

until 8 years after the last St. Paul policy expired. Because there is no 

generally accepted scientific method for determining whether the claimed 

"collapses" occurred during St. Paul's policy periods, the trial court 

excluded LCS's rot timing evidence and granted St. Paul summary 

judgment on coverage. 

Once it was determined that no scientifically valid investigation 

method existed, it automatically followed that there was no point in St. 

Paul stripping the siding to determine what the current conditions were. 

St. Paul thus did not breach a duty to investigate. In addition, the 

insurance claim was not made until after LCS already had decided to strip 

all the siding off its buildings. Since LCS was going to perform this 

work regardless of what St. Paul did, St. Paul's inaction was not a 

proximate cause of the alleged damages. 

LCS's motion to compel only concerned discovery for the bad 

faith claims. None of the discovery sought by LCS was relevant to the 

grounds on which St. Paul was moving for summary judgment: The lack 

of a viable investigation method and proximate cause. The trial court did 

not abuse its discretion in denying the motion. 



II. STATEMENT OF ISSUES 

1. Did LCS raise a genuine issue of material fact as to what 

alleged "collapse" conditions existed during St. Paul's policy periods, 

where the only evidence dating the conditions back to those periods was 

inadmissible under Frye? 

2. When an insurance claim is first made eight years after the 

last policy period and there is no scientifically accepted method for 

determining whether the claimed damage existed during the insurer's 

policy period, is that insurer required to physically investigate the 

buildings' current condition? 

3. Can an insured maintain bad faith or Consumer Protection 

Act claims absent evidence the alleged wrongful acts proximately caused 

the claimed harm? 

4. Did the trial court abuse its discretion by denying a motion 

to compel discovery of privileged documents and prior claim files, when 

the discovery was not relevant to summary judgment on the 

extracontractual claims? 

5. Did the trial court abuse its discretion by denying a motion 

to continue the motion for summary judgment on the extracontractual 

claims, when the discovery sought was not relevant to the motion? 
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III. STATEMENT OF THE CASE 

1. Pertinent Policy Provisions 

St. Paul Fire & Marine Insurance Co. insured the premises of 

appellant Lake Chelan Shores Homeowners Association (LCS) under 

three annual policies, effective August 3, 1996 to August 3, 1999. (CP 6) 

Each St. Paul policy provides: 

Collapse coverage. We'll insure covered property against 
the risk of direct physical loss or damage involving 
collapse of a building or any part of a building. 

The collapse must be due to any of the following causes of 
loss: 

• hidden decay; 

(CP 177; 280; 377; appendix A) 

Exclusions - Losses We Won't Cover 

Collapse. We won't cover loss resulting from collapse 
other than that described in the collapse coverage under 
the Covered Causes Of Loss section. 

(CP 178,281,378; appendix A) 

Wear - tear - deterioration - animals. We won't cover 
loss caused or made worse by: 

·wear and tear; 
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-deterioration, mold, wet or dry rot, rust or corrOSIOn 
including fungal or bacterial contamination; 

(CP 181,284,382; underline added; appendix A) 

2. Facts Relevant To Coverage 

A time line of significant dates is found in appendix D. 

Lake Chelan Shores ("LCS") is a 20-building condominium 

complex in Chelan, built between 1980 and 1994. (CP 74, 677, 679) 

LCS's coverage theory is that portions of the buildings were in a state of 

"collapse" due to "hidden decay" between August 3, 1996, to August 3, 

1999, when St Paul insured the premises. (CP 7, 903) LCS's experts 

identified 121 separate "collapse" conditions. (CP 74) They called a 

collapse condition "SSI," short for "substantial structural impairment."] 

(CP 1036) 

St. Paul first received notice of plaintiffs claim on July 5, 2007, 

almost 8 full years after its last policy terminated. (CP 160 I) LCS 

produced internal records going as far back as 1988, but none mentioned 

decay, much less "collapse" caused by decay, during St. Paul's policy 

periods. (CP 144) Former manager Steve Davis could not recall 

LCS uses a somewhat confusing set of acronyms, because its experts issued their 
findings of "SSJ" in documents they called "AST's," short for "Architects Supplemental 
Information." Each "SSI" condition generated a corresponding ASI. Many ASI's, 
however, addressed construction issues not relevant to this claim, so the ASI numbers 
and the SSI numbers do not correspond to each other. 
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observing decay in any of the structures in the late 1990's, but suggested 

board president Alan Lamsek would be the best source of information. 

(CP 867-68) Lamsek could not recall decay during St. Paul's policy 

period, and suggested talking to Davis. (CP 878-80) 

LCS thus had no contemporaneous documents or any lay witness 

identifying any decay or "collapse" during St. Paul's policy periods. 

Lacking direct evidence, LCS produced two alleged experts, who 

purported to trace the progression of decay at each of the 121 "collapse" 

conditions from the particular building's original construction date (1980-

94) to the date each condition was first observed and measured (2007-

09). Their end product was a list placing 55 of the 121 "collapse" 

conditions in St. Paul's policy period. (CP 677-680; appendix B) 

Plaintiffs first expert, Justin Franklin, is a civil engineer at 

Olympic Associates, a Seattle architectural and engineering firm. (CP 

796) Franklin has no academic training in the biology of wood 

deterioration. (CP 797) When asked what qualified him to time rot, he 

claimed it "would be the experience that I've had at Olympic Associates 

and being involved in buildings that have rot." (CP 799) However, most 

of his work at Olympic Associates involved structural design for small 

commercial buildings, not field work. (CP 796) The Lake Chelan Shores 

project was the first time he had ever attempted to time rot or the onset of 
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"collapse" conditions. (CP 809) When LCS's counsel first asked in 

November 2006 if rot could be timed, Franklin initially "told him that all 

we can say is that the rot presently exists but that we cannot state when 

the rot and subsequent SSI occurred." (CP 906) 

Franklin knew two things: When each building was built and the 

rot depth at each condition when uncovered in 2007-09. He applied the 

mathematical formula y = ax2 + c to trace the progression of rot between 

these two times. (CP 812) The formula means that the percentage of 

decay "y" progresses according to the square of the number of years "x," 

times a decay rate "a," plus a constant "c." (CP 814) 

The "c" allegedly allows for a time lag between completion of 

construction and the start of decay. (CP 814) For each "collapse" 

condition, Franklin assumed decay began one year after construction was 

complete. (CP 814; 789) Franklin had no input into this assumption, 

"which was decided among the engineers at Olympic Associates." (CP 

816) While the assumption thus apparently represents the collective 

experience of these engineers, Franklin could not identify a single eastern 

Washington project, other than this one, in which Olympic Associates 

had been involved. (CP 816) 

Franklin's justifications for the one-year lag assumption varied. 

Rot fungi will not begin to grow absent sufficient moisture. (CP 478; 96) 
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At first he said it generally takes one year for stucco exteriors to crack 

from building settlement, thereby allowing water entry. (CP 815) His 

written submissions thus say "water intrusion which caused the decay 

started I year after construction." (CP 789) There is, however, a time lag 

between when water entry begins and when enough moisture builds up to 

reach a "saturation" point conducive to rot growth, so the start of water 

intrusion and the start of decay are not the same thing. (CP 478; 95) To 

account for this, Franklin changed the story and claimed that in virtually 

every instance of SS1, "the moisture entered the structural cavity via a 

construction defect created during original construction" and that 

"[ w ]ithin a year sufficient water reached the SS1 locations to achieve a 

moisture content conducive to decay growth." (CP 1029) He made the 

assumption even though his boss, architect Larry Cross, said the 

buildings did not have similar weather exposures, so "[n]o two buildings, 

therefore, have similar conditions from which similar moisture intrusion 

issues would be expected[.]" (CP 1947) 

Franklin agreed decay would not, in fact, have begun exactly one 

year after construction was complete. "[T]here would be a range. Not 

every building is going to be the same." Asked what that range would be, 

he simply replied "I don't know." (CP 815-16) 
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Having adopted this I-year time lag assumption, Mr. Franklin 

inserted the number 1 into the "c", making the equation y = ax2 + 1. (e.g, 

CP 1259) He then applied this equation to each instance of SSl. This 

resulted in a series of curves purporting to plot the progression of rot at 

each location from the time of original construction to the time the rot 

was measured. (CP 1041-1283; example in appendix C) A "collapse" 

date was assigned at the point the rot first reached the SSI threshold. This 

date then was compared to the insurance policy periods, and 

responsibility was assigned to St. Paul, Northern or, when the SSI date 

came after both policies, neither. (CP 677-680; appendix B) 

Franklin's equation did not come from any scientific literature. 

Instead, Franklin got it from another Olympic Associates engineer, Mr. 

Dunham (CP 812-13): 

Q. What work has Mr. Dunham done to verify the 
accuracy of that equation that you know of? 

A. I don't know. I don't know what... 

Franklin described his calculations as "educated guesses." (CP 

813-14) Other than other Olympic Associates employees, he was unable 

to identify any other person or literature stating that y = ax2 + c is a 

proper equation for estimating rot progression. (CP 800-01) 
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LCS also retained Kevin Flynn, a California wood scientist. 

Asked about his experience back timing rot progression, he said: "Back 

time? Don't really know that I've ever tried to back time so much." (CP 

823) The only similar experience he could identify was two real estate 

lawsuits where "they were trying to determine whether or not degradation 

existed2 at the time of the transaction." (CP 823) He had no field 

experience with decay anywhere in Washington, let alone in Eastern 

Washington. (CP 841-44) 

Flynn could not identify any support in the scientific community 

for the proposition that decay advances according to the square of the 

number of years, i.e, the "x2 " term in Mr. Franklin's equation. (CP 828-

9) Nor could he identify any time when anyone, anywhere, had used 

Franklin's equation to model decay progression. (CP 829-30) 

Flynn used an Australian software package called "TimberLife." 

TimberLife was not used to create the "collapse" dates, which were 

generated by Franklin's equation. (CP 676; 687) Rather, LCS contended 

that a comparison of the output from Timberlife with the output from Mr. 

Franklin's equation "validated" the equation. (ld.) 

2 Whether degradation "existed" is different than whether the amount of degradation 
can be traced back with sufficient precision to determine the onset of "collapse". 
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Timberlife is a service life prediction package. (CP 102) Unlike 

auto accident reconstruction software, TimberLife is not a forensic 

package that predicts values with optimum precision, and it has not been 

accepted for use as forensic software. (CP 850; 101) It is a design tool, 

intended to assist building designers in selecting materials, and it has a 

built-in tendency to overestimate the amount of decay. (CP 850; 102) It 

predicts only median values applicable to a large population, not the way 

decay progressed in a specific piece of wood. (CP 102; 844; 850) 

Even if TimberLife could reproduce decay progression In 

individual wood structural members, it was developed for Australia, 

which has no climate zone comparable to Chelan. (CP 836-37; 100-101) 

The TimberLife manual specifically warns that inputting certain specific 

local climate conditions is required to make valid estimates. (CP 431-2; 

685) But Flynn did not have that climate data. Instead he used the 

closest Australian climate zone, which is not a generally accepted method 

of applying the software. (CP 838; 431-2) 

3. Facts Relevant To Extracontractual Claims 

LCS first discovered its rot problem in mid-2006. (CP 1766) It 

hired Franklin's firm, Olympic Associates, to inspect. Olympic's 

September 2006 report concluded that of 48 inspected areas, 42 suffered 

from moisture intrusion and 22 of the 42 suffered from SSI. (CP 1617) 
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Since the report only addressed current conditions, LCS's attorneys 

began seeking rot timing opinions two months later. (CP 906) 

On October 5, 2006 the board decided to engage in an "Exterior 

Restoration Project," which included a scope of work developed by 

Olympic Associates to repair SSI. (CP 1757) By April 2007 LCS had 

decided to contract for a repair project that would include removal and 

replacement of all siding. (CP 1805; 1814-15) On July 11, 2007 the 

board adopted a formal resolution for financing the Exterior Restoration 

Project. (CP 1788) On July 27, 2007, Olympic Associates submitted its 

design documents to the City of Chelan Building Department. (CP 1801) 

St. Paul first received a notice of loss on July 5, 2007. (CP 1596; 

1601) The claim was assigned to Dennis Luoma, a property adjuster with 

34 years' experience. (CP 1595) Luoma contacted LCS's counsel by 

phone on July 23, 2007, and on July 26 sent him an initial letter including 

a document request. (CP 1596; 1663-4) On July 27 Luoma sought to 

contact a structural engineer. (CP 1597) 

LCS never responded to Luoma's document request. (CP 1598) 

Instead, on August 27, LCS's counsel wrote Luoma that construction 

would begin to mobilize on September 4, 2007. (CP 1668) He also 

requested reimbursement for $303,424 in "investigation costs". (CP 

1669-1721) On August 31, Luoma responded (CP 1666): 
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To assist us in achieving a timely investigation of this 
claim, I renew my request for documents from your client 
enumerated in my July 26,2007 (copy enclosed). 

Unbeknownst to Luoma, on August 30, 2007, LCS had sued St. 

Paul for breach of contract, bad faith, and Consumer Protection Act 

violations. (CP 1) Once Travelers realized it had been sued, all 

communication took place through attorneys, and information was 

developed through the legal process. (CP 1598) 

Whether any of the "collapse" conditions could be traced back to 

St. Paul's policy period was the key question. (CP 1599) LCS claimed it 

could do so, but did not produce any evidence for almost two years. (CP 

1599) Interrogatories seeking the information received the cryptic 

response "[t]his information is being compiled and will be provided when 

it is available." (CP 901) When St. Paul sought an early disclosure date, 

LCS said Franklin was too busy and would not be able to attend to the 

timing issue until after construction was complete. (CP 2409; 2410) The 

other expert, Flynn, was not hired until late 2008. (CP 824) 

St. Paul thus faced a dilemma. If it denied the claim before LCS 

produced its timing information, it would be accused of bad faith for 

fai lure to consider the insured's evidence. On the other hand, if it waited 

until that evidence was produced, it would be accused of taking too long. 

St. Paul chose the second option. LCS did not disclose its experts' 
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OpInIOnS until July 2009, and then only after St. Paul had moved to 

compel their production. (CP 2432; 1852; 676) 

After receipt, Luoma reviewed the evidence and denied the claim 

on September 22, 2009, primarily on the basis that LCS had failed to 

produce scientifically valid evidence showing the loss existed during St. 

Paul's policy period. (CP 1599; 1746-7) 

4. Statement Of Procedure 

On October 22, 2009 St. Paul moved for partial summary 

judgment on the ground there was no evidence of coverage or, in the 

alternative, for a Frye hearing on the admissibility of plaintiffs expert 

testimony. (CP 20) On November 23, 20093 the trial court granted the 

motion without a Frye hearing and dismissed the coverage claims. 

Reconsideration was denied. (CP 2310; 2290) 

On November 12, 2009, St. Paul moved for summary judgment 

on LCS' extracontractual claims. (CP 1578) On November 24, 2009, 

LCS moved to compel discovery. (CP 1826) On December II the trial 

court entered summary judgment dismissing the extracontractual claims4 

and also denied LCS's motion to compel. (CP 2288; 2317) 

3 The Order was signed November 23 and filed November 24. 

4 A revised Order correcting a technical issue with the original was entered on 
January 11,2010. 
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IV. ARGUMENT 

A. LCS Failed to Establish A Required Element Of Coverage. 

1. LCS Had The Burden To Prove Which "Collapse" 
Conditions Existed During The Policy Period. 

When a plaintiff lacks evidence sufficient to support a necessary 

element of its case, summary judgment must be entered. See Young v. 

Key Pharmaceuticals, Inc., 112 Wn.2d 216, 225,770 P.2d 182 (1989); 

Guile v. Ballard Community Hasp., 70 Wn. App. 18,21-22 851 P.2d 689 

(1993). The first question, therefore, is what must LCS prove? It must 

prove which alleged "collapse" conditions existed during St. Paul's 

policy period: 

Mercer Place thus argues that once the predicate covered 
damage (here, collapse caused by progressive structural 
decay) occurs during the policy period, those damages that 
reach collapse after the policy period are also covered 
under the policy. The problem with Mercer Place's 
argument is that under this policy the predicate for 
coverage is collapse, not the precursors of collapse such as 
dry rot, water seepage, or design or construction defects 
leading to such losses. Since the policy specifically 
excludes coverage for damage from hidden decay that has 
not yet reached a point of collapse during the policy 
period, collapse that occurs after the policy period is 
specifically excluded from coverage. 

Mercer Place Condominium Ass 'n v. State Farm Fire & Cas. Co., 104 

Wn. App. 597, 605, 17 P.3d 626 (2000). 
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In Mercer Place there was no doubt that "collapse" conditions 

existed when State Farm insured the property. The question was whether 

the existence of some collapse conditions during the policy period meant 

the insurer was liable for all collapse conditions even if the conditions 

occurred later. The answer was "no." This means LCS cannot carry its 

burden of proof simply by showing that some unquantified number of 

"collapse" conditions might have existed when St. Paul insured the 

property. Rather, LCS must show which of the 121 claimed conditions 

existed at that time, because under Mercer Place St. Paul is not liable for 

those that came thereafter. 

Each SSI condition is unique and the cost to repair one subset of 

SSI conditions would be is different from the cost of repairing another 

subset. (CP 74 lines 12-16) Therefore, the actual members of the subset 

applicable to Travelers must be determined. 

St. Paul's policies are similar to the Mercer Place policy, as St. 

Paul's policy only covers decay after it reaches the point of "collapse." 

The insured bears the initial burden of showing the loss falls within the 

scope of the policy's insured losses. Schwindt v. Underwriters at 

Lloyd's, 81 Wn. App. 293, 298, 914 P.2d 119 (1996). The covered event 

here is "collapse." Mercer Place, 104 Wn. App. at 605. The insured 

bears the burden of showing the covered event took place during the 
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insurer's policy period. See Wellbrock v. Assurance Co. of Am., 90 Wn. 

App. 234, 241, 951 P .2d 367 (1998). "The insured has the burden to 

prove the existence of collapse caused by one of the named perils." 

Malbco Holdings, LLC v. AMCO Ins. Co., 629 F. Supp. 2d 1185, 1199 

(D. Or. 2009); see, Roberts v. Assurance Co. of America, 163 Cal.App.4th 

1398,1407,78 Cal.Rptr.3d 361,369 (2008). 

The same result is reached if the Collapse coverage is treated as 

an exception to the Collapse exclusion. The policy excludes collapse 

"other than that described in the collapse coverage under the Covered 

Causes Of Loss section." (CP 178, 281, 378) The insured bears the 

burden of showing that an exception to an exclusion applies. See, Smith 

v. State Farm Fire & Cas. Co., 656 N.W.2d 432,436 (Minn. App. 2003); 

Aydin Corp. v. First State Ins. Co., 18 Cal. 4th 1183, 1190, 959 P.2d 

1213, 1216 (1998); Hudnell v. Allstate Ins. Co., 190 Ariz. 52, 54, 945 

P.2d 363,365 (App. 1997). 

LCS tries to avoid its burden of proof by arguing it only has to 

show a "risk" of collapse. This proposition does not change the burden 

of proof, it only affects the level of damage implicating the collapse 

coverage-the damage can be less than a complete disintegration of the 

building and can include an imminent danger that part of a building will 
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fall. See generally Assurance Co. of Am. v. Wall & Assocs. LLC, 379 

F.3d 557, 563 (9th Cir. 2004). 

For purposes of this appeal, St. Paul assumes that "SSI" is the 

correct measure and that "SSI" arising before St. Paul's first policy term 

can be covered. Both propositions are irrelevant since LCS is unable to 

show any general acceptance of its theories and methodologies for tracing 

decay back in time. Without such proof, it makes no difference what 

amount of decay is required for a "collapse," or if the coverage period is 

3 years or 10. Stated colloquially: It doesn 'f matter how big the bull's

eye is if you don '( have any arrows for your bow. 

2. LCS's Opinion Testimony Was Properly Excluded 

The crux of LCS' case is: A jury could find that certain "collapse" 

conditions existed during St. Paul's policy period not because anyone 

observed such conditions at the time, but because 10 years later Mr. 

Franklin used y=ax2 +c to calculate when each "collapse" came into 

existence. 

a. Frye Was Appropriately Applied 

For expert testimony to be admissible, it first must satisfy the 

Frye standard and then must meet the other criteria in ER 702. See State 

v. Gregory, 158 Wn.2d 759, 829-30, 147 P.2d 1201 (2006); Ruffv. Dept. 

of Labor & Indus., 107 Wn. App. 289, 299-300, 28 P.3d 1 (2001). 
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Under Frye, novel scientific evidence is admissible where 
(1) the scientific theory or principle upon which the 
evidence is based has gained general acceptance in the 
relevant scientific community of which it is a part; and (2) 
there are generally accepted methods of applying the 
theory or principle in a manner capable of producing 
reliable results. 

State v. Sip in, 130 Wn. App. 403, 414, 123 P.3d 862 (2005). 

Both the scientific theory underlying the evidence and the 
technique or methodology used to implement it must be 
generally accepted in the scientific community for 
evidence to be admissible under Frye. 

State v. Gregory, supra, 158 Wn.2d at 829. 

Under the Frye test, we do not determine if the scientific 
theory underlying the proposed testimony is correct. 
Rather, we must look to see whether the theory has 
achieved general acceptance in the appropriate scientific 
community 

Grant v. Boccia, 133 Wn. App. 176, 179, 137 P.3d 20 (2006)(citation 

omitted) 

The burden of showing admissibility is on the party offering the 

evidence. See, State v. Smith, 87 Wn. App. 345, 348, 941 P.2d 725 

(1997); E.I. DuPont de Nemours and Co., Inc. v. Robinson, 923 S.W.2d 

549, 557 (Tex. 1995). If a significant dispute exists between qualified 

scientists as to the validity of either the theory or the particular 

methodology, general acceptance is not established and the evidence is 
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not admissible. Grant, 133 Wn. App at 179; see also Gregory, 158 

Wn.2d at 829. 

This last point is especially important, because LCS confuses the 

summary judgment standard with the Frye standard. LCS thinks a 

dispute between experts creates issues of fact. Summary judgment can be 

denied, however, only if the nonmoving party produces admissible 

evidence creating a fact dispute. CR 56(e); Lynn v. Labor Ready, Inc., 

136 Wn. App. 295, 306, 151 P.3d 201 (2006). LCS's rot-timing evidence 

is not admissible. 

LCS also argues that when there is a dispute between experts, the 

Court cannot make "factual determinations" without conducting a Frye 

hearing. (Opening brief at 24) The "fact dispute" would have to be over 

whether general acceptance has been reached, not over the validity of the 

science. Grant, 133 Wn. App. at 179. There was no genuine dispute here 

because LCS' s experts were unable to identify a single, independent 

scientist anywhere who has even discussed, let alone accepted, their 

methodology. Regardless, LCS never requested a Frye hearing. Only St. 

Paul asked for such a hearing, and only in the alternative. (CP 40-41) 

LCS cannot claim the trial court erred by failing to hold a hearing LCS 

never requested. RAP 2.5(a). 
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LCS also complains that the trial court did not issue "findings." 

Since review of a Frye ruling is de novo and the Court can go beyond the 

trial court record, findings would be irrelevant. See, Ruff v. Dep't of 

Labor & Indus., supra, 107 Wn. App. at 300; Int'l Broth. of Elec. 

Workers v. TRIG Elec. Canst. Co., 142 Wash. 2d 431,435, 13 P.3d 622 

(2000). 

b. Franklin's Conclusions Were Properly 
Excluded 

To perform a Frye analysis, courts consider three sources of 

infonnation: 

To determine whether a consensus of scientific opinion 
has been achieved, the reviewing court examines expert 
testimony, scientific writings that have been subject to 
peer review and publication, secondary legal sources, and 
legal authority from other jurisdictions. However, "the 
relevant inquiry is general acceptance by the scientists, not 
the courts." 

Eakins v. Huber, 154 Wn. App. 592, 599-600, 225 P.3d 1041 (2010) 

(citations omitted) 

For two of these three categories, LCS didn't even bother to 

swing at the pitch. LCS provided no articles, peer reviewed or otherwise, 

or any secondary legal sources or legal authority, suggesting it is possible 

to accurately trace rot progression in situations analogous to the present 

one, much less that Mr. Franklin's equation is the way to do it. 
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LCS swung at the third pitch, but struck out. Expert testimony 

only is considered to the extent that it bears on the issue of general 

acceptance, not so a court can determine on its own whether the theories 

and implementation methods are correct Grant, 133 Wn. App. at 179. 

The testimony here does not demonstrate any general acceptance of 

Franklin's equation. 

To justify his formula, Franklin said it "is merely an equation for 

graphing the wood rot's lag phase and accelerated growth phase that is 

universally accepted in the scientific community. Equations such as this 

are commonly used by engineers and others for various applications." 

(CP 1029) Such testimony does not show general acceptance of Mr. 

Franklin's formula in any relevant community. Rather, it is little more 

than an assertion that the second half of the Frye analysis is unnecessary: 

Franklin suggests that the theory (lag followed by growth) is generally 

accepted, so he should not have to show that his particular 

implementation is generally accepted. The opposite is true: Both the 

theory and the method used to implement it must have gained general 

acceptance in the scientific community. Gregory, 158 Wn.2d at 829; 

Sip in, 130 Wn. App. at 414. 

The theory is not, in fact, generally accepted. Rot fungi growing 

in a perfect laboratory environment can exhibit a lag phase followed by 
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exponential growth and then logarithmic decline (which Franklin 

ignores). Nature is more complex than a petri dish, so fungi in the real 

world exhibit a highly variable and fragmented growth pattern 

determined by numerous environmental factors not accounted for in 

Franklin's model. (CP 94-96) 

Franklin also suggests that smce engmeers m general use 

"equations", his particular equation must be acceptable-math is math, so 

any old math will do. s However, the only other mathematical decay 

progression model provided to the Court (by St. Paul, not LCS) bears no 

resemblance to Franklin's simplistic equation. (CP 768) 

The second expert, Flynn, said "while no single mathematical 

model has been accepted to the exclusion of others, the concept of 

applying a mathematical model such as Mr. Franklin's to approximate the 

exponential curve that describes the progress of wood decay is generally 

accepted in the scientific community." (CP 1289; underline added) 

Flynn literally admits that Franklin's equation has not gained general 

acceptance. Other than Franklin, he could not identify anybody who had 

ever used the equation. He also was unable to identify general 

5 Engineers apply equations to inanimate objects; living things do not cooperate well 
with tidy mathematical formulae. (CP 94-5) 
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acceptance of the equation's major premIse: That decay progresses 

according to the square of the number of years. (CP 828-30) 

c. Use Of Timberlife Was Properly Excluded 

Even though LCS's claims as to timing were generated 

exclusively by Franklin's formula, LCS also tried to "validate" Franklin's 

output with Timberlife, an Australian life cycle analysis program. (CP 

676;687) 

LCS's attempted use of Timberlife cannot be squared with Frye. 

Under Frye "we do not determine if the scientific theory underlying the 

proposed testimony is correct. Rather, we must look to see whether the 

theory has achieved general acceptance in the appropriate scientific 

community." Grant, 133 Wn. App. at 179. A peer-reviewed scientific 

publication might rely on software to help validate or invalidate the 

theory or methodology under consideration. Here, however, LCS is 

asking the Court to perform this exercise itself, and to consider whether 

Timberlife's output validates the output from Franklin's equation. Since 

this is not the Court's task, Timberlife is irrelevant to the Frye analysis. 

Even if it were relevant, Timberlife was not properly applied. 

Timberlife is designed to predict median values applicable to large 

populations, not the specific life spans of individual pieces of wood. (CP 

102; 844) It is not accepted for use as forensic software. (CP 102; 850) 
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Using Timberlife to determine how a particular piece of wood decayed 

would be like using the life expectancy table in WPI 34.04 to assign a 

date of death to a particular person. Flynn acknowledged this problem, 

saying that correcting it would have required him to "reverse engineer" 

the software. (CP 848) In addition, Timberlife's authors recommend 

calibrating it to the climate. (CP 685; 432) Proper calibration requires 

using several weather factors specific to the particular environment. (CP 

431-432) That data was not available, so Flynn was unable to calibrate 

the software. (CP 838) 

d. An "Expert" Cannot A void Frye By 
Emphasizing His Alleged Qualifications 

Attempting to skip the Frye analysis altogether, LCS argues its 

experts would have reached an identical conclusion without the Franklin 

equation, based on their qualifications and experience. (Opening brief at 

22) The "experts" actually had no experience in timing rot progression in 

eastern Washington. See discussion, supra, pp. 5-6, 9. Regardless, the 

argument confuses the issue of whether a proposed expert qualifies to 

testify with whether his opinions pass muster under Frye. Both standards 

must be met or the evidence is not admissible. 

Both the scientific theory underlying the evidence and the 
technique or methodology used to implement it must be 
generally accepted in the scientific community for 
evidence to be admissible under Frye . ... 
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Once a methodology is accepted in the scientific 
community, then application of the science to a particular 
case is a matter of weight and admissibility under ER 702, 
which allows qualified expert witnesses to testify if 
scientific, technical, or other specialized knowledge will 
assist the trier of fact. ER 702; 

Gregory, 158 Wn.2d at 829-30 (citations omitted); Ruff, 107 Wn. App. at 

299-300. See. also. Eakins, supra 154 Wn. App. at 600-1 (qualified 

doctors' opinions not admissible when Frye not met). 

The duality exists because ER 702 contains both a qualification 

component and a reliability component, i.e., Frye: 

Of course, the unremarkable observation that an expert 
may be qualified by experience does not mean that 
experience, standing alone, is a sufficient foundation 
rendering reliable any conceivable opinion the expert may 
express ... Quite simply, under Rule 702, the reliability 
criterion remains a discrete, independent, and important 
requirement for admissibility . 

. . . If admissibility could be established merely by the ipse 
dixit of an admittedly qualified expert, the reliability prong 
would be, for all practical purposes, subsumed by the 
qualification prong. 

United States v. Frazier, 387 F.3d 1244, 1261 (lIth Cir. 2004)(selected 

citations omitted; italics in original); see, Hassett v. Long Island R. Co., 

787 N.Y.S.2d 837, 839 (Sup. Ct. 2004); Grady v. Frito-Lay, Inc., 839 

A.2d 1038, 1045-46 (Pa. 2003). 
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B. The Bad Faith Claims Were Properly Dismissed Because LCS 
Could Not Demonstrate Breach Or Proximate Cause. 

1. Gross Misstatements Of Fact In Appellant's Brief 

Four of LCS's assertions are so grossly inaccurate as to require 

special attention. 

a. Load Tests Of Actual Conditions 

LCS claims that St. Paul performed load tests on four decks even 

though LCS never identified them as suffering SSI, and this demonstrates 

bad faith on St. Paul's part. (Opening brief at 32) LCS's argument is 

based on a letter, sent before the tests, saying the four decks had not W 

been identified as being SSI. (CP 1987) The decks where at units 15-7, 

15-8,16-5 and 16-7. (CP 1984) Mr. Franklin subsequently identified all 

four as suffering from SSI. (CP 1999, 1997, 1995, 1991) The tests 

showed that although Olympic Associates purported to define SSI as the 

point when a structure could no longer support code-required loads, those 

loads in fact could be supported. (CP 1036; 1726) 

b. Twisting The Meaning of A 95% Confidence 
Interval 

Because St. Paul's wood deterioration expert, Dr. Goodell, said he 

uses a 95% confidence interval when evaluating laboratory data, LCS 

repeatedly asserts St. Paul has tried to hold LCS to "a laboratory standard 
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of 95% certainty." (Opening brief at 8) The assertion then is spun into 

an asserted conspiracy to hold LCS to an impossible burden of proof. 

An analogy helps explain the fallacy of LCS's claim. Faced with 

the possibility of disease, a layperson unfamiliar with medical 

terminology might be disappointed with "negative" test results, since 

negative means bad. Misapplication of technical terms twists the truth by 

180 degrees. That is exactly what LCS has done. 

Dr. Goodell testified: 

Q Can you attach a level of probability to the 
phrase reasonable scientific certainty? 

A Not without being asked, you know, a 
specific statistical measure, for example, 95 percent 
certainty. 

Q Do you think that reasonable scientific 
certainty is more than, something different than a more 
probable than not standard? 

A I actually don't know, and I don't usually 
use the term more probable than not. 

Q Do you think that somebody can form an 
opinion that is more likely than not, meaning 51 percent 
versus 49 percent, that that would be an opinion held with 
reasonable scientific certainty? 

A If you have good data-- on good data and a 
good model, yes, you can model it with certain statistical 
certainty and come up with the probability that it would be 
more than 51 percent. 
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Q But if you think something was 51 percent 
more certain to have occurred than not would that be 
reasonable scientific certainty in your mind? 

A It would be 51 percent probability of 
occurring, with reasonable scientific certainty I think that's 
a judgment issue, as I mentioned before. 

Q I'm trying to learn your understanding of 
these things, so I need to know what your judgments are as 
applied to this. 

A When I do analysis of data usually I like to 
see side bars, if you will, of95 percent probability. 

Q Versus 51 percent, for instance? 

AYes, that's in a scientific laboratory situation. 

(CP 2268-69; underline added) 

The "side bar" referenced above is also known as a "confidence 

interval." A confidence interval describes the range of error in a 

predictive model. (CP 103-4) A range of error is the opposite of 

accuracy-it describes how inaccurate the model is allowed to be. 

F or example, a weather model might predict rainfall of 2 inches, 

but the actual rainfall likely will be greater or less. A 95% confidence 

interval describes the range within which the actual rainfall will be 

expected to fall 95% of the time. The model might say that while 2 

inches is most likely single outcome, it is 95% probable the actual rainfall 
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will be between 1.3 and 2.7 inches. A meteorologist would say she is 

95% confident of rainfall between 1.3 and 2.7 inches. (CP 103) 

A model that predicted rainfall between 0 inches and infinity 

would be so inaccurate as to be useless. However, our hypothetical 

meteorologist would be 100% confident of the actual rainfall being 

somewhere between those two numbers. LCS's misinterpretation would 

characterize this wildly inaccurate model as being overly rigorous and 

"requiring 100% accuracy." The opposite is true-the wider the 

confidence interval the less rigorous the standard, as the allowed range of 

error is expanded. (CP 103-04) 

A 95% confidence interval allows for a wide range of error-

95% of the predictions are taken into account and only the least likely 5% 

are eliminated from consideration. A 51% confidence interval is 

narrower and more restrictive: 49% of the predictions are discarded as 

too inaccurate and only 51 % are taken into account. (CP 104) Dr. 

Goodell's reference to a 95% confidence interval is the opposite of what 

LCS claims. (CP 104) 

There is no qualified expert testimony supporting LCS's assertion 

that a 95% confidence interval corresponds to a rigorous standard of 

proof. One of LCS's "experts," Flynn, testified that "Dr. Goodell was 

asked by Mr. Derrig to render his opinions to a standard of reasonable 
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scientific certainty. 6 At his deposition Dr. Goodell testified that he 

understood this phrase to require 95% accuracy[.]" (CP 1285-86) The 

assertion misstates Dr. Goodell's testimony. Regardless, Flynn testified 

he is not a statistics or modeling expert, so his assertion is just a 

layperson's mischaracterization of what actually was said. (CP 840 lines 

12-17; 827 line 12) 

c. Previous Rot Timing Experts 

LCS says St. Paul had previously hired experts to time rot. 

(Opening brief at 31) The opposite is true: Two other Travelers entities7 

had previously taken a position that rot could not be back timed. In 

Misawa On The Green LLP v. The Travelers Indemnity Co., the court 

denied the insured summary judgment in part because "Travelers' 

argument that wood decay proceeds at variable rates depending on a 

number of factors," prevented the Court from concluding that some 

"collapse" conditions existed while Travelers was on the risk. (CP 928) 

In Dally Properties. LLC v. Truck Ins. Exchange, et. al., Travelers' expert 

declared that rot and "collapse" could not be back timed. (CP 955) 

6 As far as courts are concerned, "reasonable scientific certainty" is the same as "more 
probable than not." See. Carlton v. Vancouver Care LLC, 155 Wn. App. 151, 167,231 
P.3d 1241 (2010). 

7 Several years after the LCS policies lapsed, in 2004 St. Paul merged with the 
Travelers group of companies. 
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In Dally Mr. Dethlefs, a structural engmeer for an unrelated 

insurer (Lexington), stated his belief that "SSI" first began after 

Lexington's policy period. (CP 974) St. Paul hired Mr. Dethlefs here to 

do something different: perform structural analysis such as load tests. 

(CP 1723) Hiring a structural engineer to analyze structures is quite 

different from hiring a structural engineer to time rot. 

d. Assertion St. Paul "Did Nothing." 

LCS says St. Paul "did nothing" for 30 days after receiving the 

claim. (Opening brief at 29) The assertion is perplexing, because within 

30 days after it got the claim, St. Paul contacted the very attorneys who 

wrote LCS's appellate brief, exchanging phone calls and correspondence. 

(CP 1596) S1. Paul also contacted a structural engineer. (CP 1597) 

2. An Insurer Cannot Breach Its Duty To Investigate 
When No Scientifically Valid Investigation Method Is 
Available 

An investigation cannot be "inadequate" when the very basis for 

the insurer's denial is that a complete investigation no longer is 

scientifically feasible. Cf Key Tronic Corp. v. St. Paul Fire & Marine 

Ins. Co., 134 Wn. App. 303, 307, 139 P.3d 383 (2006). None of the 

investigation demanded by LCS could avoid the irrefutable conclusion 

that there is no scientifically valid method for establishing "collapse" 

during St. Paul's policy period. The only way the Court could conclude 
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otherwise would be to consider inadmissible evidence, as LCS' s "proof' 

to the contrary does not meet the Frye test. 

Nevertheless, LCS doggedly argues that St. Paul had a duty to 

investigate the current rot conditions at the complex, even to the extent of 

completely stripping all the stucco in search of hidden SSI. But see, 

Lakehurst Condo. Owners Ass'n v. State Farm Fire & Cas. Co., 486 F. 

Supp. 2d 1205, 1214 (W.D. Wash. 2007)("requiring such an investigation 

would be unreasonable in itself'). The current conditions, however, were 

relevant only to the extent they could be timed back into St. Paul's policy 

period. 

An insurer's investigative duty must be linked to the potential for 

coverage. Otherwise, LCS could have tendered its claim to its auto 

insurer and demanded an investigation, as the potential for coverage and 

the duty to investigate would be completely divorced from each other. 

Put another way: While the duty to investigate is implied in every 

contract, St. Paul Fire & Marine Ins. Co. v. Onvia, Inc., 165 Wn.2d 122, 

132, 196 P.3d 644 (2008), that implied term has to be read in context with 

the express terms. See, Willis v. Champlain Cable Corp., 109 Wn.2d 

747,756-7,748 P.2d 621 (1988); Myers v. State 152 Wn. App. 823, 828, 

218 P .3d 241 (2009). Thus, an insurer cannot have an implied duty to 

perform "investigation" that has no possibility of leading to coverage. 
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See, Capelouto v. Valley Forge Ins. Co., 98 Wn. App. 7,19,990 P.2d 414 

(1999) (no breach of duty to investigate when "[f]urther investigation ... 

would not have invalidated the insurer's defense."); Peterson v. Big Bend 

Ins. Agency, Inc., 150 Wn. App. 504, 522-4, 202 P.3d 372 (2009); 

Seastrom v. Farm Bureau Life Ins. Co., 601 N.W.2d 339, 347 (Iowa 

1999)("where an insurer has an objectively reasonable basis to deny 

coverage, it has no duty to investigate further before denying the claim"). 

St. Paul is not claiming that coverage ultimately must exist for a 

bad faith claim to be viable. See, Coventry Associates v. Am. States Ins. 

Co., 136 Wn.2d 269, 961 P .2d 933 (1998). In Coventry the insurer 

conceded its investigation was performed in bad faith and argued a lack 

of contractual liability automatically precluded extracontractual liability. 

136 Wn.2d at 276. Here, in contrast, the issue is whether an investigation 

into coverage can even be performed when the claim is first made 8 years 

after the policy has lapsed and there is no direct, contemporaneous 

evidence that the alleged condition existed when the policy was in force. 

3. The Alleged Investigative Failures Were Not A 
Proximate Cause Of Damage. 

a. The Cost Of Removing And Replacing Siding 

LCS has never identified any extracontractual damages other than 

"the costs of conducting its own investigation," namely, the cost of 
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removing exterior stucco cladding to determine where "SSI" currently 

existed. (CP 903; opening brief at 37) LCS alleged the tort of bad faith 

and violations of the Consumer Protection Act. To establish both claims, 

LCS had to prove proximate cause. St. Paul Fire & Marine Ins. Co. v. 

Onvia, Inc., supra 165 Wn.2d at 130. A proximate cause is one which 

"produces the injury complained of and without which the injury would 

not have occurred." Fabrique v. Choice Hotels Internat'I, Inc., 144 Wn. 

App. 675, 683, 183 P.3d 1118 (2008)(citation omitted; underline added). 

Thus: 

If the investigative expense would have been incurred 
regardless of whether a violation existed, causation cannot 
be established 

Panag v. Farmers Ins. Co. of Washington, 166 Wn.2d 27, 64, 204 P.3d 

885 (2009)( citation omitted). 

Here, LCS' s decision to strip and reclad its buildings was made 

months before it even put St. Paul on notice. (CP 1805; 1814 -15) LCS 

was going to incur that expense regardless of what St. Paul did, not 

because of what St. Paul did. Thus there is no proximate cause. 

b. Alleged Untimely Investigation 

LCS claims that St. Paul violated WAC 284-30-370 by failing to 

conduct a timely investigation. A bad faith claim based on a delayed 

investigation should not be confused with a bad faith claim based on a 
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coverage position's substantive merits. An insurer does not commit bad 

faith if it denies coverage based on meritorious factual contentions or an 

arguable interpretation of existing law. Leingang v. Pierce County Med. 

Bureau, Inc., 131 Wn. 2d 133, 155,930 P.2d 288 (1997); International 

Ultimate, Inc. v. St. Paul Fire & Marine Ins. Co., 122 Wn. App. 736, 757, 

87 P.3d 774 (2004); Capelouto, supra, 98 Wn. App. at 19. St. Paul had 

meritorious defenses to coverage. To prevail on the delay claim, LCS 

thus would have to show that if St. Paul had issued its good faith denial 

of coverage earlier, LCS would not have suffered damages 

If St. Paul had issued an earlier denial letter, LCS still would have 

incurred costs to strip and reclad the buildings. After all, LCS decided to 

incur that cost before it even put St. Paul on notice of a claim. 

Furthermore, under Industrial Indem. Co. v. Kallevig, 114 Wn.2d 

907, 792 P.2d 520 (1990) St. Paul had to consider information presented 

by the insured after litigation commenced. Id. at 913. LCS elected to 

delay producing its expert's contentions until after the repair project was 

finished. (CP 901; 2409; 2510; 2432) LCS cannot blame St. Paul for 

delay caused by its own decision on when it would supply information. 

See Carter v. Geico Direct, 520 F. Supp. 2d 1212, 1222 (D. Haw. 2007); 

accord, James E. Torina Fine Homes, Inc. v. Mut. of Enumclaw Ins. Co., 

118 Wn. App. 12, 16-17,74 P.3d 648 (2003), review denied, 151 Wn.2d 
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1010, 89 P.3d 712 (2004)(insured's failure to supply correct infonnation 

could not form basis for CPA claim against insurer). 

c. Allegedly Biased Investigation 

LCS argues that St. Paul' s investigati~n was biased in favor of Dr. 

Goodell's position. (Opening brief at 31) But an allegedly "biased" 

investigation that nonetheless reaches a correct result would not 

proximately cause any damage, as an unbiased investigation would reach 

the same correct result. See, Petcu v. State, 121 Wn. App. 36, 55-9, 86 

P.3d 1234 (2004); Peterson v. Knutson, 305 Minn. 53, 63, 233 N.W.2d 

716,722 (1975). 

Knowing the current state of science on a subject is not "bias." 

Bias is when experts "routinely find for the insurer when faced with 

contrary evidence." Cardiner v. Provident Life & Ace. Ins. Co., 158 F. 

Supp. 2d 1088, 1101 (C.D. Cal. 2001). LCS has not shown that any 

unbiased, independent scientist, anywhere at any time, subscribes to the 

theories and methodologies of its "experts" in this case. 

LCS tries to circumvent this problem by introducing materials 

from other cases and then incorrectly arguing that related entities8 had 

~ See footnote 7, supra. 
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employed experts in these cases to time rot. 9 This argument is irrelevant 

because it is the scientific community, not insurance companies, that 

determines if the evidence represents sound science. Eakins, 154 Wn. 

App. at 599-600. If the evidence is not sound science, it is not 

admissible. Id. LCS thus has not introduced admissible evidence 

showing an "unbiased" investigation would have reached a different 

result, or that Dr. Goodell's position is based on anything other than an 

understanding of his field of study. 

LCS's "bias" argument suffers from a second deficiency: It 

depends on allegations about St. Paul's subjective state of mind. 

Washington, however, applies an objective standard to bad faith claims. 

"The question in bad faith claims is always whether the insurer acted 

reasonably under the facts and circumstances of the case." Sharbono v. 

Universal Underwriters Ins. Co., 139 Wn. App. 383,411, 161 P.3d 406 

(2007)( citation omitted). The question is not whether the insurer acted 

intentionally, fraudulently, or maliciously. See James E. Torina Fine 

Homes, Inc. v. Mutual of Enumclaw Ins. Co., supra, 118 Wn. App at 20. 

"The absence of a reasonable basis for denying the claim is an objective 

9 As discussed at pages 30-31, in those other suits the other Travelers entities actually 
were arguing the rot could not be reliably timed. 
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element." Sampson v. American Std. Ins. Co., 582 N.W.2d 146, 150 

(Iowa 1998). 

C. Denying the Motions To Compel & For A Continuance Was 
Not An Abuse of Discretion. 

1. Standard Of Review 

A trial court's denials of a motion to compel and of a CR 56(f) 

motion are reviewed for abuse of discretion. Clarke v. Office of Att y 

Gen'l, 133 Wn. App. 767, 777, 138 P.3d 144 (2006); Mossman v. 

Rowley, 154 Wn. App. 735, 742, 229 P.3d 812 (2009). "A court abuses 

its discretion when it bases its decision on unreasonable or untenable 

grounds." Clarke, supra. The trial court's decision will be sustained on 

any basis established by the record. Mountain Park Homeowners Ass 'n 

v. Tydings, 125 Wn.2d 337, 344,883 P.2d 1383 (1994). 

The reasonableness of the discretionary decision depends in part 

on the case's procedural posture at the time. LCS did not move to 

compel further production or for a continuance until after Frye had been 

applied and summary judgment of no coverage had been granted. (CP 

2310, 1826, 2236) Therefore, the motions only concerned the 

extracontractual claims. 
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2. Facts 

In July 2009, two years after the Complaint was filed, LCS sent 

its first set of interrogatories and requests for production. (CP 1, 1866) 

St. Paul's response included a complete copy of its claim file except for 

portions redacted on attorney-client grounds. (CP 1847; 1850,2153-57) 

A work product privilege also was asserted, but all of the work product 

documents in the claim file also were attorney-client documents. (CP 

2153-57) 

Similarly, St. Paul declined to produce a litigation file created 

after suit by an in-house attorney. (CP 1845; 1860) The file consists of 

documents concerned only with defense of the case and does not include 

"claim" documents except to the extent an extra copy of a document 

already in the claim file might wind up in the litigation file. The in-house 

attorney is not a claim adjuster and does not have authority to accept, 

deny, or pay claims, even after litigation is filed. The in-house attorney 

monitors defense of the suit, such as reviewing pleadings and reports 

from defense counsel and making decisions on defense strategy. (CP 

2147-48) 

St. Paul also withheld on work product grounds a file maintained 

by its subrogation department. (CP 2157) The subrogation department 

does not accept, deny, payor otherwise adjust claims. It did not hire 
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experts to assess any issues at LCS. (CP 2148-49). Rather, it analyzed 

whether reimbursement could be sought in suits against third parties and 

closed its file when it became clear there were no third parties to pursue. 

(ld.) 

In addition to the claim file, LCS sought information and 

documents regarding prior claims or other litigation for the last 20 years 

in which St. Paul had (l) litigated whether "substantial impairment of 

structural integrity or any similar collapse concept existed," (2) litigated 

when such a condition "first existed," and (3) retained "engineering 

professionals" to provide an opinion on when such a condition first 

occurred. (CP 1854-56) 

St. Paul objected that it does not keep a database of this 

information and would have to manually search tens of thousands of files 

to provide it. (CP 1853-43; 1855; 1856; 2149-50) However, in an effort 

to provide the information that was available without a database search, 

St. Paul searched its corporate memory and was unable to recall any such 

litigations or retentions. (ld.) Information was not provided for other 

Travelers companies because the discovery expressly asked for prior 

actions by "St. Paul." (CP 1853; 2148) 
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3. The Requested Discovery Was Irrelevant To The 
Pending Motion. 

St. Paul's pending summary judgment motion on extracontractual 

claims spelled out the following three grounds for dismissing the bad 

faith claims: 

1. A pnor Insurer has no duty to make a physical 

investigation of present "collapse" conditions when there is no 

scientifically valid way to determine the level of decay existing during 

the insurer's policy period. 

2. Because LCS incurred, decided to incur, or obligated itself 

to incur expenses before putting St. Paul on notice, an alleged "bad faith 

failure to investigate" cannot be a proximate cause of those expenses; and 

3. St. Paul is not obligated to pay for investigation expenses 

LCS incurred, decided to incur, or obligated itself to incur before putting 

the insurer on notice of the loss. (CP 1584) 

LCS's discovery requests were not relevant to any of these 

grounds. The discovery requests were not relevant to # 1 because the 

court had already ruled for St. Paul on the Frye issue. Once the trial court 

determined there is no established science for timing rot, St. Paul's lack 

of duty (or lack of breach of any duty) followed as a matter of law. 
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LCS's requested discovery was not relevant to #2 or #3 either. 

The proof that LCS had incurred, decided to incur, or obligated itself to 

incur expenses before putting St. Paul on notice came from LCS's own 

records and witnesses, such as it president and board minutes. (CP 1757-

98; 1805; 1814-15) Discovery into St. Paul's attorney-client documents, 

subrogation files, other claim files, etc., would not shed any light on the 

Issue. 

LCS claims the requested discovery is relevant to its bias 

argument-that St. Paul chose Dr. Goodell, not some other expert, as part 

of a nefarious plot hatched by counsel to deny LCS's claim (Opening 

brief at 34) Bias, however, was not relevant to the grounds for St. Paul's 

motion for summary judgment-lack of duty and proximate cause. Plus, 

as already has been shown, Washington follows an objective approach to 

bad faith and St. Paul's Frye position was correct. See discussion, supra 

at p. 37. 

Magana v. Hyundai Motor Am., 167 Wn. 2d 570, 220 P.3d 191 

(2009), does not require a different result. That was a product liability 

action in which plaintiff sought information about prior accidents in 

similar vehicles. The relevance of such evidence is established by statute 

and was not disputed. See RCW 7.72.030(l)(a); 5 reg/and Wash. 

Practice § 402.11 (5 th ed. 2010). LCS sought highly burdensome 
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discovery that was not relevant to the pending motion for summary 

judgment. The trial court did not abuse its discretion. 

4. LCS Did Not Overcome the Privileges. 

LCS says that without the privileged materials it "was denied the 

opportunity to prove what St. Paul did or did not do, and the reasons for 

its actions, based on St. Paul's contemporaneous record of events." 

(Opening brief at 47) What St. Paul did and did not do is objectively 

verifiable through observation. What LCS really wanted was discovery 

into why St. Paul decided to do or not do something, i.e., the mental 

processes discussed in privileged communications. Because Washington 

applies an objective standard to bad faith claims, however, the inquiry is 

irrelevant. See discussion, supra, at p.37. 

Even if an inquiry into subjective intent were relevant, LCS failed 

to establish a basis for vitiating the attorney-client privilege. In Cedell v. 

Farmers Ins. Co., 157 Wn. App. 267, 237 P.3d 309 (2010), a first-party 

property coverage case, the court said: 

We hold that an insurance company has a right to 
attorney-client privilege in a first-party-insurer claim for 
bad faith absent showing an established exception to the 
privilege applies, such as fraud. Further, we hold that the 
trial court abused its discretion by requiring an in-camera 
review without Cedell first establishing a sufficient factual 
basis of fraud. 
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157 Wn. App. at 269-70. See also, Escalante v. Sentry Ins. Co., 49 Wn. 

App. 375, 743 P.2d 832 (1987)("The exception is usually invoked only 

upon a prima facie showing of bad faith tantamount to civil fraud") LCS 

has not made a prima facie case for bad faith, let alone fraud. 

Cedell, like the instant case, involved first party property 

insurance, not a third party liability insurance. The first party/third party 

distinction is crucial because a third party case involves the actions of an 

attorney hired by an insurer to represent the insured. When that 

attorney's client is the insured, not the insurance company, the attorney 

client and work product privileges apply much differently, if at all. Here, 

the attorneys always and only represented the insurance carrier. 

Similarly, when the work product privilege is applied in a third 

party context, the relevant litigation usually is one in which the insured 

was a defendant and some third person was a plaintiff. The "work 

product" is the insurer's evaluation of that underlying litigation (which 

usually is over). Here, by contrast, LCS seeks work product generated by 

St. Paul to defend St. Paul in an ongoing litigation in which LCS is the 

plaintiff. That is the very definition of work product. See, Heidebrink v. 

Moriwaki, 104 Wash. 2d 392, 706 P.2d 212 (1985); Hickman v. Taylor, 

329 U.S. 495,67 S.Ct. 385, 91 L.Ed. 451 (1947). 
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With respect to the litigation file opened by St. Paul's in-house 

attorney, all internal communications would be privileged since he would 

be a lawyer speaking with his client. As for the work product rule, LCS 

cannot demonstrate substantial need for the work product because an 

insurer's litigation strategies and techniques are not relevant, even if the 

insurer had not completed an investigation when suit was filed. See, 

Knotts v. Zurich Ins. Co., 197 S.W.3d 512,519 (Ky. 2006). 

LCS tries to avoid Cedell by arguing St. Paul's defense attorney 

acted as a "claim adjuster," so the attorney-client relationship did not 

exist. (Opening brief at 48) However, St. Paul had a claim adjuster 

assigned to the matter the entire time-Mr. Luoma. (CP 1595) The sole 

portion of the record cited for the proposition that defense counsel acted 

as a claim adjuster is Mr. Luoma's testimony that after LCS stopped 

responding to his information requests and "the litigation commenced all 

communications took place between counsel and investigation was 

performed through the legal process." (CP 1598) 

St. Paul had no choice but to communicate through its counsel. 

LCS presented its claim through its attorneys. By industry practice and 

claim regulations, if an insured is attorney represented the insurer 

communicates with the attorney, not the insured. WAC 284-30-030(19) 

(CP 1596) Thus, St. Paul's communication had to be to the insured's 
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attorney. When St. Paul was sued, it was obligated to appear through 

counsel. Once that happened, both parties were attorney represented and 

the attorneys could only communicate with each other. RPC 4.2. 

That information is developed through the legal process does not 

make an attorney a "claim adjuster." Because Kallevig, 114 Wn.2d at 

913, requires an insurer to consider information presented by the insured 

after suit, St. Paul had to wait for LCS to present its rot timing theory. 

(CP 1599) Appearing in litigation and using the discovery process to 

request such information, especially when the insured does not respond to 

the adjuster's information requests and instead files suit, is not "claim 

adjuster" activity. A claim adjuster attempting to do so would be 

practicing law without a license, which is a crime. RCW 2.4B.IBO(b). 

LCS also suggests that once St. Paul's defense attorney appeared, 

the investigation automatically was biased because an attorney owes 

duties of loyalty and advocacy to his client. (Opening brief at 32) But as 

agents of their principal, adjusters also have a loyalty duty. Moon v. 

Phipps, 67 Wash. 2d 94B, 954, 411 P.2d 157, 161 (1966). As for 

advocacy, LCS should read the Rules of Professional Conduct. An 

attorney has a duty to "exercise independent professional judgment and 

render candid advice." RPC 2.1. "A client is entitled to straightforward 

advice expressing the lawyer's honest assessment," which includes 
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informing the client of unpleasant facts and alternatives. Id, comment 

(1). 

5. St. Paul Was Not Required To Immediately Move For 
A Protective Order. 

With respect to the discovery into prior claims and litigations, St. 

Paul objected that a complete response would require a manual search of 

thousands of claim files. (CP 1853-6) LCS argues that under Magana v. 

Hyundai, supra, St. Paul was required to file for a protective order rather 

than objecting. In Magana, however, the discovery dispute had been 

ongoing for years, had repeatedly been brought before the trial court, and 

Hyundai had never moved for a protective order at any time. This is 

vastly different from a rule requiring a party to move for a protective 

order immediately upon deciding that requested discovery is overly 

burdensome. Such a rule would burden trial courts with thousands of 

potentially unnecessary protective order motions. 

The more reasoned procedure is to allow the objection to be made 

and then to require the parties to hold the discovery conference required 

by CR 26(i). If the parties cannot work out their differences, then 

motions can be filed. CR 26(c) does not place a time limit on when 

protective orders can be requested, and trial courts are granted substantial 
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latitude to decide whether such orders are appropriate. See, King v. 

Olympic Pipeline Co., 104 Wn. App. 338,371,16 P.3d 45 (2000). 

Here, a discovery conference was not held until November 17, 

2009 and the motion for summary judgment was scheduled for December 

11. (CP 1877) LCS admittedly beat St. Paul to the punch by filing its 

motion to compel on November 24, before St. Paul had been able to 

move for a protective order. (CP 1826) A race to the courthouse should 

not decide the victor, and when LCS filed its motion to compel the entire 

dispute had the potential to become moot if the trial court agreed with St. 

Paul's grounds for summary judgment, which were not relevant to the 

discovery sought. The issue of whether a protective order might be 

appropriate thus has not been litigated. If the Court of Appeals reverses 

any part of the summary judgment order on the extracontractual claims, 

this discovery issue should simply be remanded for further proceedings. 

V. CONCLUSION 

For the above reasons, the trial court's orders should be affirmed. 

DATED this 23rd day of November, 2010. 

JAMES T DERRIG ATTORNEY AT LAW PLLC 

lsi J ame..r T Derrifr 

James T. Derrig, WSBA 13471 
Attorney for St. Paul Fire & Marine Ins. Co. 
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or l r <JLis:r al G::;eratiors~ or 
-sc:;,ng, CIo::1:I;'9, bu;g:'lg, shrinkl'l9 or e:xran-
5 Q"", of a pave'11e:l~, 'fo~nda~:on, s\.\,imr.1lr.g 
~oc!. ' .. "'.!a~!. 'Gof cr ce::lr~g, 

;f 9 ~O:=,S net o:herv\cfjse c>,clucied :eSU:~:)f v,,1e'il 

;:: Z! 'J' f 0 r ~ ~', Q t rES u ~ t i r: 9 los s. 

But, th" Cxcl'Js:on doesn't applv to :~e adc!i
',:oni'l ::Jcnef:ts for accounts recc;vable or vak
able recores rE:search, 

Utility failure, We won't cover loss caused 
d;rectly or indirectly by the failure of power, or 
other ,.J'ility serVice supp!ied to an ins'Jred 
IOCetion :1 the break in service occurs away 
from that :ocatiofl. Such loss is excluded 
regercless of ar,y other event that contributes 
concurrently or n any sequence:o the loss, 

But :f loss Or damage by a cause of loss not 
o:herwis", exc"Jded resuits, we wi!1 pay 'or the: 
reS~JI:ir~g Gamage, For examp'e: 

A v/indstorm takes down power lines away 
from your insured premises causing a 
power outage to your premises, The power 
ou:age shuts off your furnace and water 
pipes in your bUilding freeze and break 
Such water camage '>voule! be covered 
because water damage that results from a 
broken pipe is not ot/lerwise excluded, 
However, food in your freezer that spoils 
because of the power out age v.;auld not be 
covered because spoilage is an excluded 
cause of loss, 

Voluntary surrender. Vole Nor't :;o,er ,r,e :::ss it 
c:'l'>,s!"ed property :5 yclur:ta~i:)f sold or ~iVen:o 
5 :,.;'!"':eole 'V~'ho D~: C;-'lS :: b':/ trickr false ~re:en~e 

VJ ar, ,'/ e v.':; ~ ", c eve r J 0 5 ~ : c. LJ S:-:: d I ~ e c ~ . y' 0 r 

: r: r e:: ~ ) ~. t:·~, a ~ 'f 0 f : r e ./ c: ; 0 Vv': r;:;. Sue ~ i 0 S s i ~ 

t)":, ...... jed re~a ... j:e~.s elf ~,-,)' c.::~e~ :ause 0:' e·.;ei;~ 

,- c~· E ., ~ 2' 2 
(: S:.r~?:..J ~;'E: c'-',:: !J:a~·."f ..--;: .... ,)r2,:-[> C:', ~S9 ~ 

rr.?t ::o~!rjbJtf:S concurrer;:iy or ir, 3~""y sequencE: 
to the loss: 
-\1\ 3f (de::~arej or '~:-~c'c~\a~2di; 
·'Nar,ike action by a rrriiter'r' fo'ce. ::lcIUG,ng 
~ny'tnlr:9 do~(-:o rt~nder or G€fend 2sair1S! B: 

e c : ~ a lor e!, c e:: cd at: a c k, by a r y go v e r '1 rn e '1! , 

sGvereigr; O~ o!he~ a,i_'U-1 orl:\! us .~g trll!I!C~"'" 

;:"e:"Son')e or (ltner age"lts; 

elnvasion or ::lS'.J~rec:l()n; 

-rebeil:on, re\'olutio'l Or c:'y,: war; 
-se:Zure of pov../€.r; Of 

.3r'\·,l~hing done :0 hinder or deft~nd Dgains: 
tt-,ese ac:ions, 

~. i.' ,_ 

Water. \'-"/c ,~\,':-;n'~ c':~\'er icss caJs(:c d~re':::tli or 

i n d ire c t i Y h ')' any 0 f ~ he f 0 I r 0 ".' i "9, S c! c h ~ c s sis 
EX: iudea re9a~d:ess of a,.,y other cause or event 
:hat contributes corc~rrentlr or;n ar.y sequence 
\0 tne loss: 
-flood, surface water or spray, waves, Leal 
waves or overflew of any body of water, even 
;f er;ven by wind; 
Hi,eJGslide 0, mudf,ow; 

.wa:er bact~\JP from a sewer or drain; or 
-underground wa\e~ exert:ne pressure on or 
flowing through a sidewalk, criveway or other 
paved surface, foundation, wa;l, basement, 
floor, door, window or other open ing, 

if a fire or exp,os;on or loss fro:n sprinkler 
leakage ~esults f,om any of these Wate~ causes 
of loss, we'll pay for :he damage directly 
caused by the fire or explosion or sprink Ie, 
leakage. 

~r,is exclusion coesr.'t ap;Jly to a covered t!->ef: 
'o~s or :0 loss to property :n, transit, N,:r does 
th,s exe I\)s,on appl·}, :0 :he aoditlonai benef :t5 
f~: aCCC: .. Jllts receiva:;!e Or ... 'al~cble recorcs 
research, 

Wear - tear - deterioration - animals, We \';'on't 
cover loss caJsed or ~a:je ,'"o'se by: 

.v~/ec." a.'1d te6i; 

ecc:erioration, mOid, \Vet Of d~y roC rust or 
CO," res i 0:, i no:: i.Jd ~ r19 f~.i ;;gcl 0 r Dc: ~ e r l a I ::"J n: G rl

I~atiol; 

.cc\r-'i:arrrina~io;;r ~~I:in~~age, ey'a~~:HZ~ C'l, loss 0~ 
v/eig,~:: 

e(:.·ha;·g8s jrl fla'v'cH, :olc~, :Extdre ·:)r flr>s~; 

.a:1irr,a! c:nd ~;:SEC: pe~:s, :;-c:I~G:""'9 bjrC5. '"'"':::e, 
"a:5 anc: !errn tes: O~ 
It:he inhere:*': rta:L::c cf :he pro~e .. t·)I. 
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APPENDIXB 



Years to Responsible 
ASI DescriptIon S51 551 551 Date Insurer 

1 sta'rs N 
2 ;Jony Nail base pl(l!e Y 11 June-91 St. Paul 

3 jeck N 

3 deck July-SO Y 25 June-05 post coverage 
4 stairs & landing July-BO Y 1? July-97 SI. Paul 
5 deck July-80 N 
5 deck July-BO Y 21 July-01 Northern 
7 exterior waH July-80 y 11 July-91 SI. Paul 

11 sill plate chimney July-BO Y 11 July-91 SI. Paul 
14 exterior wall July-BO y 14 July-94 St. Paul 
15 roof framing, barge rafter July-BO Y 15 July-95 SI. Paul 
16 deck July-BO N 
16 deck July-BO y 16 July-96 St. Paul 
18 wall base plate July-80 y 10 July-90 SI. Paul 
18 stairs & landing July-80 N 
21 stair frami ng wall July-80 Y 17 July-97 51. Paul 
22 stair guard wall framing July-80 Y 21 July-01 Northern 
22 stair guard wall framing July-80 Y 21 July-01 Northern 
23 deck July-80 Y 21 July-01 Northern 
23 deck July-80 N 
24 extertor wall July-eO Y 14 July-94 SI. Paul 
26 exterior wail July-eO Y 14 July-94 SI. Paul 

27 exterior wall July-80 y 24 July-04 post coverage 
33 exterior wall July-80 Y 10 July-90 Sf. Paul 

34 deck July-80 Y 27 July-a? post coverage 
35 deck July-80 Y 16 July-96 St. Paul 
36 common parapet wall July-BO Y 13 July-93 SI. Paul 
36 common parapet wall July-BO N 
38 roof framtng July-80 Y 14 July-94 St. Paul 
39 parapet wall July-BO Y 21 July-O 1 Northern 
39 extertor wall July-83 N 
40 stairs & landing July-80 Y 2 July-82 SI. Paul 
41 stair wall sheathtng July-80 Y 2 July-B2 SI. Paul 
,n root framing July-BO Y 17 July-9? SI. Paul 
,13 roof fr J rn In9 July-80 Y 17 July-97 St. Paul 
,r 

... ::J (jeck July-80 N 

.lS <.!e(~k July-80 Y 21 July-O 1 Northern 
·~S (~ecl<. July-80 y 21 July-01 Northern 
:c COf?lrnon L\~lr(1pot 'Nail July-BO y 20 July-OO NorU·,ern 
:i:i ::O'l"flqr: ~)3rapet NJII July-BO Y 20 July-OO Norlrern 
')1 3t.llrs July-SO y 2 July-82 SI Paul 
:-:? s':",s 3. 3 f'UlI'g July 80 Y 17 July-97 St Paul 
,)J s l<.lIr5 July-BO Y 2 July-82 St Paul 

': .. 1 r"'I.~c~r·or :.,.,111 JUly 80 y 24 Ju:y04 Jost co'.'erage 
.'j""" I r.,- lJ, JUI',oO N 

--~ ----"'.~---.-.- ------>.- ... ----
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A;' ",l\!, 
,C~ 
!<~L~' 

omp etlon 
Date of Years to Responsible 

ASI Description BuHdlng 551 551 551 Date Insurer 
55 deck (rami rg July-80 Y 16 July-96 St. Paul 

55 deck (raming July-BO Y 16 July-96 SI. Paul 

56 common parapet wall July-80 Y 14 July-94 SL Paul 

56 common parapet wall July-80 Y 14 July-94 St. Paul 
57 roof (ramlng July-80 N July-80 SI. Paul 

57 roof framing July-80 Y 15 July-95 SI. Paul 

57 roof framing July 80 Y 15 July-95 SI. Paul 

59 exterior wall July 83 Y 12 June-95 SI. Paul 

60 deck July-83 N 
60 deck July-83 Y 18 June-01 Northern 
62 stairs & landing July-83 Y 2 June-85 SI. Paul 
63 stairs & landing July-83 Y 2 June-85 SL Paul 
66 roof framing July-83 Y 13 June-96 SI. Paul 

68 exterior wall July-83 Y 21 June-04 post coverage 
70 chimney July-83 Y 16 June-99 SL Paul 
74 exterior wall July-83 Y 12 June-95 SI. Paul 

75 stair framing July-83 Y 21 June-04 post coverage 
76 elevated deck framing July-83 Y 19 June-02 Northern 
78 common parapet wall July-83 Y 13 June-96 St Paul 
78 common parapet wall July-83 Y 13 June-96 SI. Paul 

19 exterior wall July-83 Y 13 June-96 St Paul 

80 exterior wall July-83 Y 21 June-04 post coverage 
82 extenor wall July-83 Y 10 June-93 SI. Paul 
83 deck July-83 Y 18 June-01 Northern 
84 exterior wall July-83 Y 13 June-96 SI. Paul 

89 exterior wall July-83 Y 10 June-93 SI- Paul 

90 deck July-83 Y 23 June-06 post coverage 

92 extenor wall July-83 Y 18 June-01 Northern 

93 stairs & landmg July-83 Y 10 June-93 St. Paul 

94 exterior wall July-83 Y 12 June-95 St. Paul 
100 roof fr amlng July-80 Y 7 June-87 SI. Paul 
101 exleflor wall July-80 Y 10 June-90 SI Paul 
102 exterior 'Nail sill plate July-BO Y 10 June-gO SI Paul 

103 roof framing July-80 Y 16 June-96 SI Paul 
e)(tertor stair bldg 16. pony Neill 

t '0 iwder stair October-90 Y 18 September-OB post coverage 
ederior 5131f 8idq 16. ail 

l' . ' , sr1edtr>lng October-90 Y 9 Seplember·99 Northern 
e .deror S'Jlr ~Idg 17 pony Nail 

11 J "rieiltr',](~g May-91 Y 13 Apfll-04 post coverage 
':':eflor sfalr 81 rjg 1 g stair 

l' , , , .. "; trr~ger il,ugust-92 Y 1 1 July-03 ,lost cO"Jerage 
(J.'i !erior s ~alr ~i(~g ~ 8 pnrYN3!1 

l' S .... C:.':: ~i dl~ .. _______ . ________ '\IJ'J~.2L:.'~ _____ y ____ ._ii_" _____ . J:,I, {;O ~,.j()r t r; ~': r n 
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/~ C~ 

Completion 
Date of Years to Responsible 

ASI Description Building 551 551 551 Date Insurer 

116 exterror stair landing to bldg 19 November-92 Y 12 October-04 post coverage 
117 bldg 19 walkway framing November-92 Y 9 October-01 Northern 

Bldg 20 stair pony 'Nail under 
118 stair March-94 Y 11 February-05 post coverage 

119 Bldg 20 walkway framing March-94 Y 13 February-O? post coverage 

125 elevated deck framing March-94 Y 9 F ebruary-03 post coverage 

126 elevated deck framing March-94 Y 9 February-03 post coverage 

127 elevated deck fram Ing March-94 Y 9 February-03 pos t coverage 

130 elevated deck framing March-94 Y 9 February-03 post coverage 
138 extenor wall Novem ber-92 Y 6 October-98 SI. Paul 
138 extenor wall November-92 Y 8 October-OO Northern 
138 exterior wall November-92 Y 
139 exterior wall November-92 Y 8 October-OO Northern 
139 exterior wall November-92 N 
139 extenor wall November-92 N 
139 exlerlor wall November-92 N 
141 deck November-92 N 
143 deck Novem ber-92 Y 9 October-01 Northern 
144 deck November-92 Y 9 October-01 Northern 
145 deck November-92 Y 9 October-O 1 Northern 

146 deck November-92 Y 12 October-04 post coverage 
141 deck November-92 Y 9 October-01 Northern 
148 deck November-92 Y 9 October-01 Northern 

152 exterior wall .J\ugust-92 Y 11 July-03 post coverage 
153 deck August-92 Y 10 July-02 Northern 
154 deck August-92 Y 10 July-02 Northern 

155 exterior wall August-92 Y 12 July-04 post coverage 

1')5 e~ ter'or 'Nail August-92 Y 12 July-04 post coverage 

1 r:6 exterior '.'till I ;\ugust-92 Y 12 JUly 04 post coverage 

~ ~ 7 exler'or wall ;\ugust-92 Y 14 Jlily-06 post co',erag6 
t '") ? !'X ~error.·i;J1I )\ugust-92 N 
") 7 exterior .'tall AuglJs 1-92 N 
1 - , 

)1 f3xterlor ',',all August-92 N 

158 \Jeck AUQust-92 Y 7 JuJy-99 SI. Paul 
~'59 (jeck f\ugust-92 N 

. (.() 1} ... I.:r'1)~ ..... ,'ld '\'.JiJL;st·92 
' ... - .. --.~--~---.-----------

'f '2 Juiy-04 :;osl une' ;Iqe 
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Years to Responsible 
ASI Descri ption Buildln SSt SSI SSI Date Insurer 

162 exterior wall May-91 Y 13 April-04 post coverage 
164 extenor wall May-91 N 
164 exterior wail May-91 N 

164 extenor wail May-91 Y 13 April-04 post coverage 

164 exterior wall May-91 Y 13 April-04 post coverage 
165 deck May-91 Y 8 April-99 51. Paul 
166 deck May-91 Y 11 April-02 Northern 
167 exterior wall & deck framing May-91 Y 11 April-02 Northern 
167 exterior wall May-91 N 

168 deck May-91 Y 13 April-04 post coverage 
169 deck May-91 Y 11 April-02 Northern 
170 exterior wall May-91 N 
170 deck framing May-91 Y 11 April-02 Northern 
171 extenor wall May-91 N 
171 deck framing May-91 Y 11 April-02 Northern 
172 exterior wall May-91 Y 11 April-02 Northern 
172 deck May-91 N 

174 deck October-gO Y 13 September-03 post coverage 

175 deck October-90 y 13 September-03 post coverage 
176 chimney flue framing October-gO y 11 Septem ber-O 1 Northern 
177 deck October-gO Y 11 September-01 Northern 
178 deck October-gO y 11 September-01 Northern 
182 chimney framing October-gO Y 11 Septem ber-01 Northern 
182 extenor wall October-90 N 

184 exterior wall October-84 y 18 September-02 post coverage 
185 landing October-84 y 15 Septem ber-g9 Northern 

186 deck October-84 Y 18 September-02 post coverage 
187 deck October-84 Y 12 September-g6 St. Paul 
189 deck October-54 Y 12 September-96 St. Paul 
190 deck October-84 y 13 Se ptem ber -9 7 51. Paul 
i92 exterior ',vall October-84 y 15 September-99 Northern 
105 r:!iw/Jtedsa:k·.vay fr~H1Wlg October-84 y 15 September-99 Northern 

195 cH~t1ing & e~.!er'or walls October-84 N 
~97 ,~Ie'i ated "idlk 'Nay frdpl'ng Oclober84 y 15 September-g9 I'lorthern 

1 '.18 ele,.1tcd .'id:><'way frar 1/1"g October-84 y 18 September-02 post coverage 
1')8 3",.l:ng & e~ter'or.'idJis October-84 N 
1 'i9 ,--~e(k October-84 y 12 Sep1ember-96 St Paul 
.'(:0 '.:eck October-84 Y 13 Seotember-97 St Paul 

'- (~ ~ 
'_ ' I '-":~(.: k October·84 Y 1 5 SeDtember-99 1'JorU"ern 

i ~.: ~ (' "'. ()C 0 Der 8·\ N 
-.- - .... -.--.-.-~---... ---------~ -,._-._-------
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Project 

Prepared By 

SSI# 

Corresponding ASI # 

Description of Damage 

Photo Documentation 

2007294 

Substantial Structural Impairment 

Lake Chelan Shores 

Justin Franklin 

16 

16 

Unit 3-8 elevated deck framing. The end of the floor joist shown has rotted 
away to the point where an insufficient bearing condition is created. 

Page 1 
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Building Code 

Building Life 

Observed Decay 

Critical Loading 

Maximum Stress 

Allowable Stress 

Critical Decay 

Assumptions 

Growth Equation 

Plot of Growth 

I 
I 

I 

I 

I 
: 

I 
; 

L._ 

2007294 

o 5 10 

Substantial Structural Impairment 

1976 Uniform Building Code 

28 yrs 

full member depth (in) observed deca~ depth (in) "Ia Decay 

3.5 2.5 71.43% 

dead loading (psI) live loading (psI) lotal (psI) 

60 60 120 

sean (ttl tributary width (ft) member stress (psi) 

18 0.5 fc' = [120*9*0.5*}5.25 103 

section eroperties allowable stress (psi) 

A= 5.25 Fc' = 455"1.0"1.0*1.0 455 

fun member depth (in) critical deca~ depth lin) "Ia Decay 
3.5 0.75 21.43% 

1. The water intrusion which caused the decay started 1 year after construction 
2. Consistent wetting and temperature cycles occurred annually throughout the 
life of the building. 
3. Exponential Growth 

Y= 1;. a" x"2 
a = 0.091108 
Y'" 1 + 0.091108 .. x"2 

15 20 25 30 35 40 
Time (years) 

45 50 55 60 65 70 

Page 2 
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", July 1980: 

'y July 1982: 

,. March 1994: 

,. August 1996: 

", August 1999: 

,. September 2006: 

", October 2006: 

, November 2006: 

", April 2007: 

> July 2007: 

> August 2007: 

", September 2007: 

,. 
September 2008: , 

,. December 2008: 

" June 2008: 

> July 2009: 

", September 2009: 

TABLE OF SIGNIFICANT DATES 

Construction of first LCS buildings completed (CP 677) 

First instance of SSI per Franklin calculation (CP 677) 

Construction of last LCS buildings completed (CP 678) 

First St. Paul policy begins (CP 6) 

Last St. Paul policy ends (CP 6) 

Initial Olympic Associates report to LCS board (CP 1603) 

Board acts on "exterior restoration project" (CP 1757) 

LC5's counsel first seeks rot timing opinion from Franklin (CP 906) 

Decision to strip all siding as part of project (CP 1805, 1814-5) 

St. Paul receives first notice of claim (CP 1601) 

LC5 sues St. Paul (CP 1) 

Exterior restoration project begins (CP 1668) 

Last instance of S5I per Franklin calculation (CP 678) 

LC5 hires Flynn as expert (CP 824) 

Court compels LCS to disclose rot timing opinions (CP 2432) 

LC5 discloses rot timing opinions (CP 676) 

St. Paul denies coverage (CP 1744) 
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